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■ I. Why a Model Agreement on Fishing Access?

Distant water fleet (DWF) catch in the exclusive fishing zones of coastal states

represents a substantial proportion of the worldwide catch of highly valued

species, particularly tuna and other highly migratory species. For example, the waters in

and adjacent to the exclusive fishing zones of the Pacific island states account for about

45 per cent of world tuna production and 60 per cent of canned tuna consumed

worldwide. Ninety per cent of this Pacific island tuna is caught by DWFs.1 Bilateral

agreements on access by DWFs to fisheries under exclusive national jurisdiction

constitute the legal framework for most of the fishing within exclusive economic zones

(EEZs) in Africa and the South Pacific.

Fishing access agreements, like the management of marine fisheries in general, should

be negotiated with a clear understanding on the part of both coastal states and distant

water fishing nations (DWFNs) that they are required to meet certain international

legal norms. Those norms have undergone considerable change since the bilateral

fishing access agreement became such an important instrument for fisheries

management. In the past, these fishing access agreements between DWFNs and coastal

zone states were not subject to any international regulation or review. The terms and

conditions of fishing access agreements were regarded as within the jurisdiction of the

two states directly involved. Tr a d i t i o n a l l y, international law governing natural

resources and the environment did not recognize that the international community has

any legitimate interest in setting standards for international cooperation between two

states with regard to exploitation of the fisheries resources of one of the states.2

The United Nations Convention on the Law of the Sea,3 which was for many years the

basis for any legal requirements regarding fisheries management, has provided relatively

weak policy.4 In recent years, however, international fisheries law has evolved rapidly

toward a recognition that the global community has a legitimate role in setting

standards or norms for fisheries management by states both in their own EEZs and on

the high seas, which are directly pertinent to the negotiation of international fishing

access agreements between coastal states and DWFNs. A series of global agreements

have included a number of norms that are clearly relevant to the negotiation of bilateral

fishing access agreements, even though their application to such agreements is not

spelled out explicitly.

These agreements include the United Nations General Assembly Resolution 44/225

on large-scale pelagic drift-net fishing,5 the United Nations Conference on

Environment and Development’s Agenda 21,6 the Food and Agriculture

Organization of the United Nations’ (FAO) Agreement to Promote Compliance with

International Conservation and Management Measures by Fishing Vessels on the

High Seas,7 the Agreement for the Implementation of the Provisions of the United

Nations Convention on the Law of the Sea of December 10, 1995 Relating to
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Straddling Fish Stocks and Highly Migratory Fish Stocks,8 and the FAO Code of

Conduct for Responsible Fi s h e r i e s .9

The next step towards ensuring that fisheries dominated by DWFs are managed

sustainably is to establish minimum sustainable management requirements for

international fishing access agreements. The adoption of such terms and conditions

would create a model international agreement on fishing access that would guide

representatives of distant water states and coastal states towards reaching agreement on

the terms for fishing access to coastal waters.

In the absence of explicit international legal norms for fishing access, agreements tend to

reflect the unequal political and economic power of the relatively wealthy DWFNs, and

the poor developing coastal states negotiating with them. Developing coastal states are

often unable to insist on the inclusion of terms and conditions needed to ensure against

o v e r f i s h i n g, because of their need for the compensation provided in access agreements.

The adoption by the world community of a model fishing access agreement that specifies

minimum terms and conditions for access to fishing grounds would increase the like l i h o o d

that future agreements be based on the strongest international norms for the sustainable

management of fisheries, rather than on the relative bargaining power of the two parties.

Such a model agreement would therefore constitute a code of conduct for international

fishing access agreements and an extension of the FAO Code of Conduct for Responsible

Fi s h i n g. The Committee for Fair Fisheries Agreements, the European Pa r l i a m e n t’s Fi s h e r y

Committee, and the European Union (EU)-African, Caribbean, Pacific Joint Assembly

have all proposed a “Code of Conduct for Responsible Fisheries Agreements” specifically

for agreements on fishing access negotiated by the EU.1 0 H o w e v e r, there is a need for such

a code of conduct to extend to the dozens of agreements that are negotiated by other

DWFNs as well.1 1

This paper presents the outline of such a model international agreement on fishing

access. Part II of the paper reviews the history of bilateral agreements on fisheries access

and the international agreements that provide norms that would be relevant to a model

agreement. Part III details the key provisions that would be needed in such a model

agreement and shows how these provisions would be based on principles and norms

that have already been endorsed by the international community in legal instruments

related specifically to fisheries or to the sustainable management of natural resources.

Part IV presents three options for creating such a model international agreement, either

at the global or regional level.

■ II. Fishing Access Agreements: To w a rds Minimum Te rms and
C o n d i t i o n s

Agreements for access to fishing grounds within the EEZs of coastal states are the result

of the world’s coastal states establishing 200-mile EEZs in the late 1970s and 1980s.

This gave the coastal states exclusive jurisdiction over fishing in these zones for the first

time. DWFNs that had access to the lucrative fisheries off the coasts of Latin America,

the Caribbean, and Africa, and in the South Pacific were forced by this development to

negotiate agreements for access to these fisheries.
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In the South Pacific, the earliest bilateral access agreements were negotiated in 1978

and 1979 between Japan and Kiribati, Solomon Islands, Australia, and New Zealand,

and between the Republic of Korea and New Zealand.12 Between 1990 and 1997, the

small Pacific island states signed 23 agreements with DWFNs for access to their fishing

grounds. Of these 23 agreements, 13 were signed with Japan, 5 with the Republic of

Korea, 4 with Taiwan, and 1 with the USSR.13

African states also began to negotiate bilateral fishing access agreements with the

European Community (EC)/EU in 1979, the first two being signed by Senegal and

Guinea-Bissau. By 1990, a total of 17 African states had negotiated access agreements

with the EC for periods of three to five years.14 Since then, most of those agreements

have been renewed at regular intervals – usually every three years. In addition, African

coastal states have signed 22 agreements with other DWFNs. Fifteen of these were

signed with Japan, three with the USSR, two with Poland, one with the United

Kingdom, and one with Taiwan.15

Relatively few fishing access agreements have been signed by Latin American countries

in recent years. Argentina signed a bilateral access agreement with the EC/EU in 1992

that allowed 70 EU vessels access to Argentina’s fisheries, with one-third flying the EC

flag and two-thirds becoming Argentine vessels after three years.16 Argentina also

signed an agreement allowing Taiwanese vessels to fish for squid in 1993.17 In addition,

Peru reached agreement with the Republic of Korea on fishing within the Peruvian

fishing zone in 1991, and Brazil signed an agreement with Spain on access to Brazilian

waters in 1996.18

When the first generation of bilateral fishing access agreements was signed, there were no

standards for ensuring that such agreements incorporate necessary safeguards against

o v e r exploitation of fishery resources. However, an important first step toward setting such

standards was taken in 1982, when the Nauru group of seven Pacific island states

(Micronesia, Kiribati, Marshall Islands, Nauru, Palau, Papua New Guinea, and Solomon

Islands) adopted a minimum set of terms and conditions for access to their fishing zones

by distant water fleets. The “Nauru Agreement” ,1 9 which came into force in 1983,

represents the first effort by coastal states in the same region to harmonize their

requirements for access agreements. It commits the signatories to include in their bilateral

fishing access agreements requirements relating to issues such as placement of observers,

maintenance of standardized logbooks on board vessels, timely reporting on movements

in and out of the EEZ, and standardized identification of foreign fishing vessels. It further

committed them to seek to establish common terms and conditions on other issues,

including access fees calculated according to a common formula, catch and effort data,

and flag state responsibility for compliance with regulations by distant water vessels.

The parties to the Nauru Agreement have incorporated their commitment to applying

the minimum terms and conditions in their bilateral agreements on fishing access into

national legislation.20 They have generally tried to include the minimum terms and

conditions in the revised bilateral access agreements with the DWFNs that they have

negotiated since the early 1980s. Moreover, the broader membership of the Forum

Fisheries Agency (FFA) has adopted a series of recommendations for harmonization of

terms and conditions for foreign fishing access, including a regional register of foreign
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fishing vessels to be maintained by the FFA.21 The regional register of ships is a potential

instrument for enforcement of other aspects of the minimum terms with which DWFs

tend not to comply, allowing member states to blacklist any ship that has violated the

terms of the access agreement with any one of the members.22

H o w e v e r, neither the minimum terms and conditions adopted by the Nauru group nor

the “Harmonized Minimum Terms and Conditions” recommended by the FFA

membership legally binds the DWFNs. The degree to which the minimum terms and

conditions have been incorporated into fishing access agreements has depended in large

part on the relative bargaining power of the Pacific island state and the DW F N. South

Pacific states have differing capabilities to bargain for inclusion of the minimum terms

and conditions. Those states, such as Kiribati, Micronesia, and Tuvalu, that are heavily

dependent on fisheries agreements with DWFNs as a source of foreign exchange, have

less bargaining power to insist on the inclusion of all minimum terms and conditions in

their agreements than those that are not so dependent on fisheries revenues, such as

Papua New Guinea and Pa l a u .2 3

The minimum terms and conditions, including flag state responsibility, were

incorporated as annexes into the 1987 multilateral treaty on fisheries between the

broader group of South Pacific island states, the FFA, and the United States.24 The

Nauru group has tried to get other DWFNs to negotiate similar multilateral treaties,

but some have been more resistant to the minimum terms and conditions than

others. Taiwan, in particular, has refused to accept the minimum terms and conditions

in the past.25

In addition to these government- t o-government agreements on fishing access, coastal

states have reached agreements with private sector fishing associations on access to their

zones. In the South Pacific, as early as 1978, the Japanese Fisheries Association

negotiated an access agreement with Kiribati, and similar agreements were reached in

1979 by the Federated States of Micronesia with both the Taiwan Provincial Fi s h e r m e n’ s

Association and the Japanese Fisheries Association.2 6 More recently, private agreements

have also been reached between the Japanese Fisheries Association and Palau and

between the Korean Deep Sea Fisheries Association and Kiribati, Micronesia, and

Tu v a l u .2 7 H o w e v e r, the agreements between the Korean Deep Sea Fisheries Association

and the three South Pacific states were not renewed, because of Korean concerns that

fish abundance was inadequate and Pacific island states’ concerns about the Ko r e a n

f l e e t’s compliance.2 8 In these agreements between private sector associations and the

coastal state, the fisheries association of the DWFN takes on a role similar to that of the

DWFN itself, in ensuring compliance by the distant water fleet with the agreed terms

and conditions for access. However, private fisheries associations lack both the resources

and the motivation to enforce fishing access agreements, thus weakening the value of

such agreements for the coastal states. 

African coastal states are much farther away from implementing common minimum

terms and conditions in their agreements with DWFNs for access to their fisheries. A

West African Sub-Regional Commission on Fisheries (known by its French acronym as

CSRP), created by a convention signed in 1985 by Cape Verde, the Gambia, Guinea,

Guinea-Bissau, Mauritania, and Senegal, includes as one of its major objectives the
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“harmonization of fisheries policies in the Sub-region”. The CSRP now aims at creating

a common regional policy as the basis for negotiating fisheries agreements with foreign

governments.29

That process could eventually result in the establishment of a set of common minimum

terms and conditions for fisheries access agreements with the EU and other DWFNs.

Currently, Euro-African access agreements vary in regard to some important issues,

such as regulation of bycatch and exclusion zones to protect the interests of artisanal

fishermen, even though they all share certain common features. One factor

determining the outcome of bilateral negotiations on bilateral access agreements with

the EU is the need of some African states for short-term foreign exchange, which could

cause each individual state to be more cautious about asking for too much in the

negotiation.30 The financial dependence of African states, combined with the fact that

they must negotiate individually with the EU, has resulted in a set of access agreements

that are sometimes weak in regard to essential safeguards against unsustainable

exploitation of African fisheries. 

■ III. Contents of a Model Access Agreement 

1. Adequate collection and sharing of data on effort and catch by the distant

water fleet 

In order to ensure that catch and effort limits are consistent with the sustainable

management of the fishery, the coastal state must have accurate and timely data from

the DWF on both catch and effort. One requirement that should be among the

minimum conditions for fishing access, therefore, is the reporting of catch and effort,

sufficient for the purpose of a conservation and management plan for the fishery.

Provisions in fishing access agreements relating to reporting requirements should

include requirements not only for logbooks to be turned over in a timely manner at the

end of each fishing trip but for reporting by radio or telex each time a vessel enters or

leaves the national fishing zone (including reporting on catch on board), as well as

frequent reports of position and catch on board while fishing in the zone. 

The Law of the Sea Convention explicitly provides the authority for the coastal state

to require such reporting on catch and effort statistics as well as on vessel position in

Article 62(4)(e), although it does not mandate such requirements. The Code of Conduct

for Responsible Fisheries provides that “States should ensure that timely, complete and

reliable statistics on catch and fishing effort are collected and maintained in accordance

with applicable international standards and practices and in sufficient detail to allow

sound statistical analysis” (Article 7.4.4). The Straddling Stocks Agreement similarly

calls in Article 5(j) for states to “collect and share, in a timely manner, complete and

accurate data concerning fishing activities, on inter alia, vessel position, catch of target

and non-target species and fishing efforts.” 

Some requirement for timely reporting of catch and effort data has become a standard

element of fishing access agreements between the EU and African coastal states. All

the Euro-African fishing agreements provide for regular reporting of detailed catch and
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effort statistics within a few weeks of the end of each fishing trip in the coastal state’s

fishing zone.31 But such agreements have wide variations in their provisions for

reporting of catch and position. Ten African coastal states’ agreements with the EU

require that EU vessels report by radio or other means when they enter or exit the

fishing zone of the coastal state. Eight of those agreements also require that EU vessels

report their position and catch on board every few days. However, five Euro-African

agreements have no requirement for notification of entry and departure by EU vessels

in their agreements, and seven have no requirement for regular reporting of position

and catch on board.32

F FA members have included the submission by DWFs of catch data from fishing on the

high seas as one of the requirements in the revised “Minimum Terms and Conditions” of

access to the region’s fishing zones. However the relatively few South Pacific island states’

fishing access agreements on which data are available are also inconsistent in their data

reporting requirements. The multilateral treaty with the United States requires radio

notification of entry into and exit from the fishing zone as well as weekly reports on catch

and position of US vessels. The agreements between Pacific island states and the Japanese

Tuna Fisheries Cooperatives Association differ in regard to reporting requirements: the

agreements signed by both the Solomon Islands and the Marshall Islands with the

Japanese association include provisions for entry and exit notification and weekly reports

on position and catch on board, whereas those signed by Tuvalu, Palau, and the Fe d e r a t e d

States of Micronesia have no such provisions.3 3

Reporting requirements should extend to the high seas, at least to the extent that the

fish stocks targeted by the DWF straddle or migrate between the national fishing zone

and adjacent high seas fisheries. This is already being done in some cases. The United

States agreed in the 1987 multilateral treaty on fisheries with Pacific island states that

its purse-seine fleet would submit logsheets detailing all fishing activities on the high

seas as well as within the fishing zones of the parties to the treaty. Taiwan also agreed

to provide high seas data under the terms of the revised “Minimum Terms and

Conditions” endorsed by the South Pacific Forum in 1990. Japan, however, balked at

supplying high seas data to the FFA member states. This was due in part to a lack of

precision in the drafting of the revised “Minimum Terms and Conditions”, which failed

to delimit the area of the high seas on which data were required.34

In practice, DWFs operating in the fishing zones of both west African and South Pa c i f i c

coastal states have violated the reporting provisions of their access agreements

s y s t e m a t i c a l l y, either by failing to turn over their logbooks to coastal state authorities or by

significantly under-reporting the catch. According to a 1992 study by the South Pa c i f i c

Commission, Taiwanese vessels under-reported their catch 79 per cent of the time. But

Korean and Japanese vessels under-reported the catch in 28 per cent and 15 per cent of

the cases, respectively. Moreover, Korean vessels failed to report at all in 75 per cent of the

cases, and Japanese vessels failed to report in 31 per cent of the cases.3 5 The coastal states

were able to get the data to determine the rate of under-reporting only because the United

States fleet provided them with data on DWFs operating in the region. 

Similarly the EU fleet operating in African waters has systematically failed to turn over

the catch and effort data required by its agreements with African countries. Although
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no statistical data for the fleet as a whole are available, in the case of Guinea-Bissau,

the total EU tuna harvest for 1994 was estimated by the government at more than three

times what was claimed by the EU fleet. The pattern of violation of these provisions of

the agreement is so widespread that African governments have been afraid to take

sanctions against individual vessels. 36

The FFA estimated in its Annual Report for 1992-1993 that under-reporting and non-

reporting reduced the South Pacific states’ revenues from fishing access agreements by

25 to 50 per cent.3 7 U n d e r-reporting and non-reporting have probably reduced the

African coastal states’ fishing revenues by at least as much as those of the South Pa c i f i c

s t a t e s .3 8 The failure of DWFs to implement the access agreements’ provisions for turning

over effort and catch data has forced both South Pacific and African coastal states to

settle for lump sum payments in advance rather than payments based on actual catch

d a t a .3 9 This gives the coastal states a relatively stable income and is preferred by those

lacking the ability to enforce reporting requirements.4 0 The ineffectiveness of the

reporting requirements in bilateral agreements has deprived coastal states of significant

resources, subsidized DWFs, and under-priced fishery resources. 

The inability of coastal states in Africa and the South Pacific to enforce the reporting

requirements in their fishing access agreements underlines the importance of both

adequate provisions for flag state responsibility (see norm number 4) and for monitoring

and surveillance of DWFs by coastal zone states (see norm number 6) to counter non-

compliance by DWFs with reporting requirements. 

2. Catch limits and reference points based on sound scientific research on the

status of stocks and on the precautionary approach 

Fishing access agreements should incorporate conservation measures in the form of

catch limits that are based on the best available scientific analysis, fully taking into

account any scientific uncertainties about the state of stocks. Agreements should also

explicitly incorporate limit reference points relating to the biological status of stocks

(such as spawning biomass), that would be the basis for reducing the catch if exceeded.

The Straddling Stocks Agreement calls for “conservation and management measures to

ensure long-term sustainability and promote optimum utilization of straddling fish stocks

and highly migratory fish stocks” (Article 5(a)). States are to “ensure that such measures

are based on the best scientific evidence available and are designed to maintain or

restore stocks at levels capable of producing maximum sustainable yield, as qualified by

relevant environmental and economic factors” (Article 5(b)). Fi n a l l y, states are required

to “apply the precautionary approach” in their conservation and management measures

“in accordance with Article 6” (Article 5(c)). Article 6, in turn, calls for states to be

“more cautious when information is uncertain, unreliable or inadequate” (Article

6(2)(a)). It further requires that states apply guidelines and determine “stock-s p e c i f i c

reference points and the action to be taken if they are exceeded”(Article 6(3)(b)). 

The language of the Code of Conduct is also quite specific about the application of the

precautionary approach to conservation and management measures. In implementing

the precautionary approach, states are to “take into account, inter alia, uncertainties
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relating to the size and productivity of the stocks, reference points, stock condition in

relation to such reference points, levels and distribution of fishing mortality and the

impact of fishing activities, including discards, non-target and associated or dependent

species as well as environmental and socio-economic conditions” (Article 7.5.2). It

goes on to require both “stock specific target reference points” and “stock specific limit

reference points” as well as the actions to be taken if either type of reference point is

exceeded (Article 7.5.3).

These international legal norms clearly require that catch limits be established on each

species being fished by the DWF in question, based on the best possible available

scientific knowledge, including biological reference points, such as the spawning

biomass of the stocks, in order to ensure the sustainability of stocks. Where scientific

information on the state of stocks is inadequate, these norms require that the

precautionary principle be employed. While they do not refer explicitly to access

agreements, these norms are clearly relevant to agreements that determine the actual

exploitation of fisheries within EEZs. 

Neither in the South Pacific nor in the African regions have the fishing access

agreements generally reflected any biologically-based limits on catch for various fish

and crustacean species. Of all the Euro-African fishing agreements, only the EU-

Gambia agreement limits the number of fishing days per type of fishing vessel, while the

agreement with Morocco provides for a two-month “biological rest” from the fishing

season for each type of species. The EU-Mauritania agreement prohibited fishing for

cephalopods until it was renegotiated in 1996, but that prohibition has now been

dropped from the text.41

The FFA’s “Harmonized Minimum Terms and Conditions” do not include any reference

to scientific determination of catch limits based on the state of stocks or the use of the

precautionary approach. Biologists in the South Pacific Commission began to worry about

the status of yellowfin tuna stocks in the late 1980s and bigeye tuna stocks in 1994.

Catches of bigeye in the early 1990s were above the level of maximum sustainable yields,

based primarily on production model analyses.4 2 The Pacific island states and DW F N s

have not yet adopted either limits on total allowable catch or specific target or limit

reference points for tuna stocks as the basis for bilateral fishing access agreements, as

called for by both the Straddling Stocks convention and the Code of Conduct. DW F N s

and Pacific island states are engaged in negotiations on an institutional-legal framework

for management of tuna resources in the Western Central Pacific region, and those

negotiations will resolve such issues.4 3 The South Pacific Commission reported in 1997

that sufficient information exists on which to base reference points for one of the four ke y

tuna stocks in the region, and that work was progressing on the other three. However,

some countries participating in the negotiations are still resistant to the application of

either limits on total catch or limit reference points in the South Pacific region.4 4

Given the continued resistance to incorporation of biologically-based limits on catch in

bilateral agreements as well as multilateral arrangements for fisheries management, it is

important that a model fishing agreement includes language that clearly specifies the

necessity for such agreements to include catch limits and limit reference points in

keeping with the precautionary approach. 
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3. Ensuring that the fishing capacity of fleets given access to coastal fisheries by

the agreement is consistent with levels of fishing effort that are sustainable 

It has been increasingly recognized by fisheries managers that regulation of catch is not

sufficient to ensure sustainable fishing. It is also necessary to ensure that fishing

capacity present in each fishery is set at a sustainable level. The Code of Conduct calls

for states to “take measures to prevent or eliminate excess fishing capacity” and to

“ensure that levels of fishing effort are commensurate with the sustainable use of fishery

resources as a means of ensuring the effectiveness of conservation and management

measures.” (Article 7.1.8) The Straddling Stocks Agreement, in Article 5(h), uses

almost exactly the same language. 

This general international legal norm obviously applies to the bilateral agreements on

fishing access. The level of DWF capacity permitted access under bilateral access

agreements should reflect the calculation of sustainable levels of fishing. The current

FAO process of negotiating a global plan of action on management of fishing capacity

should call on coastal states and DWFNs to base their bilateral access agreements on

agreed common definitions and methodologies for measuring fishing capacity and

determining sustainable levels of fishing capacity.

The EU fishing capacity granted access to African fishing zones under the Euro-Af r i c a n

agreements has not been guided by determination of a sustainable level of fishing in each

case. The Commission for Eastern Central Atlantic Fisheries (CECAF) found in 1995

that demersal stocks in Morocco and the northern part of Mauritania’s zone were either

almost fully exploited or overexploited and called for a significant reduction in fishing for

cephalopods and European hake in both countries. It also noted that all stocks of high

value species in the Mauritania-Senegal sector were “at least fully fished” and that

demersal stocks had been seriously reduced since the early 1970s.4 5 Nevertheless, the EU-

Mauritanian agreement, signed in June 1996, legalized the previously illegal fishing for

squid and octopus, while increasing the compensation package by more than ten times.4 6

S i m i l a r l y, Senegal signed an agreement with the EU in 1993, increasing the tonnage of

EU ocean-going trawlers fishing for demersal species by 57 per cent, despite a 1991 report

by Senegal’s own Oceanographic Research Centre that coastal demersal stocks were

seriously depleted and that EU fishing effort should be sharply reduced.4 7

When they have been renewed for another term, some Euro-African agreements have

given access to African fishing zones to the same number of EU fishing vessels as in

previous agreements, on the apparent assumption that the same number of boats would

mean equivalent fishing capacity. But technological improvements have continued to

increase the fishing capacity of the EU fleet by an average of at least 3 per cent

annually.48 Over three years, therefore, the same number of boats would represent an

increase of 9 per cent in total capacity, on average. Over six years, the same number of

boats would imply an 18 per cent increase in capacity.

In some instances, the EU fleet has failed to use a large proportion of the access allowed

under Euro-African fishing agreements. In the early 1990s, the EU fleet used only 45 per

cent of the potential for fishing allowed under the agreement with Senegal and only 50-

70 per cent of the potential in Mauritania. But the European Commission admitted to
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the European Court of Auditors that the lower utilization of fishing rights was related to

the depletion of stocks of demersal fish because of overfishing.4 9 Even with lower rates of

utilization, the present method of negotiating access agreements provides no guarantee

that the level of fishing capacity permitted under the agreements is sustainable. 

In the case of South Pacific tuna fisheries, the danger of unsustainable fishing capacity

being authorized under bilateral access agreements appears to be substantially less than in

African waters for the time being. But the first signs that catches may exceed maximum

sustainable yield for bigeye and the absence of adequate scientific understanding of bigeye

and yellowfin tuna species suggests the need for a precautionary approach to

m a n a g e m e n t .5 0 The need for putting limits on the number of distant water fishing vessels

permitted in the region’s purse-seine fishery has already been endorsed by the Pa c i f i c

island states, but primarily for economic rather than conservation reasons. The Pa l a u

Arrangement for the Management of the Western Pacific Purse Seine Fi s h e r y, signed in

1992, set a cap on the number of purse-seine fleet bilateral licences available as of 1993

and was supposed to implement a 10 per cent reduction in those licences beginning in

1 9 9 7 .5 1 But the arrangement has reportedly failed to constrain growth in vessel numbers

in the region’s purse-seine fishery.5 2 M o r e o v e r, a ceiling on vessel numbers is not the same

as a ceiling on actual fishing capacity, since fishing fleets could continue to increase their

fishing power with the same number of vessels by improving their fishing technologies and

by increased effort. The new regional management regime for the Western Central Pa c i f i c

tuna fishery could agree on limiting fishing capacity in the fishery to an agreed sustainable

level, based on a precautionary approach.5 3

An international norm on measuring fishing capacity and identifying a level of capacity

that is sustainable would ensure that future regional management arrangements and

bilateral fishing agreements will include achievement of a sustainable level of fishing

capacity in the fishery in question as a central component. 

4. Flag state responsibility for enforcement of terms and conditions of access 

Given the inadequate means available to most developing coastal states for enforcing

the terms of their fishing access agreements with DWFNs, the principle of flag state

responsibility has been recognized as being of crucial importance to the sustainability of

the coastal states’ fisheries. The flag state has powerful tools at its disposal for

enforcement of such agreements, especially legal sanctions, including termination of an

offending vessel owner’s authority to fish. Without the credible threat that such

sanctions will be employed by the flag state, the chances of obtaining compliance with

the terms of fishing access agreements are radically diminished.54

Flag state responsibility for enforcement of conservation and management measures,

including those included in fishing access agreements, was a prominent feature of the

Code of Conduct, which provides that “Flag states should take enforcement measures in

respect of fishing vessels entitled to fly their flag which have been found by them to have

contravened applicable conservation and management measures, including, where

appropriate, making the contravention of such measures an offence under national

legislation. Sanctions applicable in respect of violations should be adequate in severity

to be effective in security compliance and to discourage violations wherever they occur
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and should deprive offenders of the benefits accruing from their illegal activities. Such

sanctions may, for serious violations, include provisions for the refusal, withdrawal or

suspension of the authorization to fish” (Article 8.2.7). The Code of Conduct further

specifies that “States should also ensure that vessels flying their flags fulfil their

obligations concerning the collection and provision of data relating to their fishing

activities” (Article 6.11). The 1984 FAO World Conference on Fisheries Management

and Development adopted as a guideline that coastal states should consider including in

all fisheries access agreements, provisions for flag state responsibility for compliance with

the agreement and coastal state fisheries laws and regulations.5 5

Another international obligation related to this norm is found in the FAO Agreement to

Promote Compliance with International Management Measures by Fishing Vessels on the

High Seas (“The Compliance Agreement” ) .5 6 That agreement requires, in Articles 4, 5,

and 6, that each DWFN maintain a record of all fishing vessels entitled to fly its flag and

authorized to fish on high seas, and that those nations communicate any changes in the

roster to the FAO. Such lists represent a potential mechanism by which the DWFNs could

effectively discharge their responsibility for ensuring compliance by vessels of their national

fleet with fishing access agreements. Flag state penalties against vessel owners whose boats

have flagrantly or repeatedly violated an access agreement or the national laws of the

coastal state could be applied not only in that state’s waters but in the waters of all states

with which the flag state has access agreements.5 7 A model bilateral fishing access

agreement could include a requirement that the DWFN discharge its flag state

responsibility in part through the use of its roster of distant water fishing vessels, to apply

worldwide sanctions against vessel owners who are found to have violated the laws of the

coastal state or the terms of the access agreement. 

The Pacific island states have committed themselves to incorporating this norm into

their fishing access agreements with DWFNs through the “Niue Tr e a t y” .5 8 Under that

t r e a t y, the Pacific island parties undertake “as far as possible, [to] ensure that foreign

fishing agreements with flag states require the flag state to take responsibility for the

compliance by its flag vessels with the terms of any such an agreement and applicable

laws” (Article IV.5). In another paragraph, the Niue Treaty obligates the parties “as far

as possible [to] ensure that foreign fishing arrangements with foreign parties, including

Fishing Associations, require the foreign party to take responsibility for the compliance

by its vessels with the terms of any such arrangement and applicable laws” (Article IV.6). 

An even stronger version of the same norm was included in the “Harmonized Minimum

Terms and Conditions” adopted by the FFA as a whole, which demanded that “Flag

states or, in the absence of access arrangements with flag states, the appropriate

Fishermen’s Associations, be required in agreements to take measures to ensure

compliance by their fishing vessels with coastal State laws.”59 As noted above, however,

Fishermen’s Associations do not have the same ability as states to enforce legal

requirements on the DWF.

Flag state responsibility for enforcement of fishing access agreements has been spelled out

most concretely in the United States treaty with Pacific island states.6 0 Under that treaty,

the United States, as flag state, undertakes to “take the necessary steps” to ensure that

United States nationals and fishing vessels comply with the terms of the treaty, including
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“all reasonable measures” to assist any treaty party in investigating an alleged violation of

the treaty by United States flag vessels. The United States also undertakes to carry out its

own investigation of any alleged violation by a United States flag vessel at the request of a

treaty party, and to report on the results of the investigation and any action taken at the

latest within two months (Articles 4.2 and 4.4). If the United States investigation finds

probable cause to believe that a United States vessel has been used for unauthorized fishing

or fishing methods, the United States undertakes to ensure that the vessel leaves the

Licensing Area immediately and does not return except to submit to the jurisdiction of the

party or after the United States has taken action to the satisfaction of the treaty party

(Article 4.5). In cases involving other violations, the United States undertakes to ensure

that the vessel concerned either submits to the jurisdiction of the treaty party or is

penalized by the United States government at the same level as similar violations in United

States law related to foreign fishing vessels licensed to fish in the US EEZ (Article 4.6).

Thus the United States agrees to act, in effect, as agents for the Pacific island treaty parties

in enforcing the terms of the fishing treaty.

In the absence of access to the texts of bilateral fishing access agreements with Pacific

island states, it is impossible to assess the degree to which the parties to the Niue Treaty

have been able to get the DWFNs to agree to inclusion of flag state responsibility in

those agreements. An FAO official has noted that some DWFNs have given “lip

service” to flag state responsibility in bilateral agreements with Pacific island states, but

have then denied responsibility for ensuring compliance by vessels of their national

fleet. However, the official notes that no bilateral agreement reached by Pacific island

states with any DWFN has gone as far in spelling out flag state responsibility for

enforcement as the agreement with the United States.61 Pacific island states have

expressed concern in the past at the poor level of compliance by Korean and Taiwanese

fleets.62 This suggests that those states have not accepted adequately defined flag state

responsibility with regard to their distant fleets in South Pacific waters, and that neither

bilateral fishing access agreements with those states nor agreements with fishing

associations have adequately addressed the problem. 

None of the EU-African fishing agreements include provisions for flag state

responsibility for enforcement. The closest that any of these agreements comes to flag

state responsibility for enforcement is a provision in the EU-Moroccan fishing

agreement that calls for the parties to “exchange information” on activities aimed at

curbing illegal fishing activities in Morocco’s fishing zone and to “consult one another

on the possibility of taking supplementary joint or individual action.”63 This language

obviously falls far short of any commitment to flag state responsibility for enforcement. 

The absence of any provisions for flag state responsibility for enforcement has been a

serious weakness of EU-African fishing agreements, which leaves African coastal states

with the full burden of attempting to get the EU fleet to comply with the terms of the

agreements and of domestic fishing regulations. It has led to systematic non-c o m p l i a n c e

with some provisions of the agreement, including prohibitions on fishing for certain species

( e . g. cephalopods in Mauritanian waters) and in certain areas of national fishing zones.6 4

The systematic failure of DWFs to comply with requirements for turning over catch and

effort data to coastal state authorities, noted above, underlines the need for provisions
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in bilateral fishing access agreements defining flag state commitments to specific actions

to enforce such obligations on their fishing fleets.

No existing fishing access agreement includes provisions specifically aimed at this

objective, although the United States treaty with Pacific island states includes violations

of reporting requirements within the scope of flag state responsibility for enforcement.

The norm regarding flag state responsibility, therefore, should prescribe flag state

commitments to responsibility for enforcement of national laws as well as

provisions of fishing agreements, concretely enough to give the concept real

meaning in bilateral fishing access agreements. One means of making the principle

of flag state responsibility operational that might be part of the norm is to require

that the flag state include in its domestic legislation the licensing of vessels flying

its flag to fish outside its EEZ and adopt appropriate sanctions against violations of

coastal state regulations. 

5. Adequate regulation of “bycatch” by distant water fleets 

“Bycatch”, i.e. unintentional catch and discarding of non-target species, by fishing fleets

worldwide, is a major issue in global fisheries management. The level of unreported

bycatch is estimated by the FAO to be one-third as large as the officially reported

marine fish catch.65 Although some bycatch is an unavoidable consequence of industrial

fishing, the present level of unintended catch of immature fish of commercial species

represents a serious threat to the sustainability of marine fisheries. 

Recent international legal instruments on fisheries management have called for action

to minimize the bycatch problem. The Code of Conduct addresses the problem in three

different sections. One of its general principles is that “States and users of aquatic

ecosystems should minimize waste, catch of non-target species, both fish and non-fish

species, and impacts on associated or dependent species.” (Article 6.6). In its section on

management measures in general, the Code of Conduct urges states to “take appropriate

measures to minimize waste, discards, catch by lost or abandoned gear, catch of non-

target species, both fish and non-fish species, and negative impacts on associated or

dependent species.” The Code of Conduct goes on to list measures that might be applied

“where appropriate” in order to “protect juveniles and spawners”, including technical

measures related to fish size, mesh size or gear, discards, closed seasons, and areas and

zones reserved for selected fishing, particularly artisanal fisheries (Article 7.6.9). Fi n a l l y,

in its section on fishing gear selectivity, the Code of Conduct calls for states to “r e q u i r e

that fishing gear, methods and practices, to the extent practicable, are sufficiently

selective so as to minimize waste, discards, catch of non-target species, both fish and

non-fish species, and impacts on associated or dependent species and that the intent of

related regulations is not circumvented by technical devices” (Article 8.5.1). 

Similarly, the Straddling Stocks Agreement provides that states shall “minimize

pollution, waste, discards, catch by lost or abandoned gear, catch of non-target species

and impacts on associated or dependent species, through measures including, to the

extent practicable, the development and use of selective environmentally safe and cost-

effective fishing gear and techniques” (Article 5(f)). 
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All the EU-African fishing agreements require gear mesh of a given size for

particular fisheries to reduce bycatch. However, they are far from uniform in their

mesh size requirements. Although all the agreements surveyed required 60 mm mesh

size for black hake trawlers, some agreements (Senegal and Guinea-Bissau) required

40 mm mesh size for shrimp trawlers, whereas others (Morocco and Mauritania)

required 50 mm mesh size. Guinea-Bissau required 40 mm mesh size for cephalopod

f i s h i n g, whereas Senegal required 65 mm and Mauritania 70 mm mesh size for the

same fishery.

Given that the average bycatch is generally regarded as excessively wasteful, some EU-

African fishing agreements appear to be overly generous in allowing bycatch in various

fisheries. Guinea allows 20 per cent of the catch in the cephalopod fishery to be

crustaceans and 30 per cent of the catch to be fish; Guinea-Bissau is far more

restrictive, allowing only 5 per cent of the catch in the cephalopod fishery to be

crustaceans and 30 per cent of the catch to be fish. Mauritania, Senegal, and Morocco,

meanwhile, impose no specific restrictions on bycatch in the cephalopod fishery. With

regard to the shrimp fishery, Mauritania allows 15 per cent of the catch to be

cephalopods and 20 per cent of the catch to be fish, whereas Guinea allows 25 per cent

of the catch to be cephalopods and 50 per cent of the catch to be fish. Morocco and

Senegal imposed no restrictions at all on bycatch by shrimp trawlers. With regard to

black hake trawlers, Mauritania allows no bycatch of cephalopods or crustaceans, and

up to 35 per cent of the catch to be other fish, whereas Morocco allows 10 per cent of

the catch to be cephalopods or crustaceans, but only 20 per cent of the catch to be

other fish species. Guinea and Guinea-Bissau impose no restrictions on black hake

trawlers in regard to bycatch. And although Mauritania allows no bycatch by tuna

freezer trawlers, other West African countries do not have similar restrictions written

into their agreements with the EU. These limits on bycatch are a moot point, of course,

in the absence of reliable catch and effort data and adequate monitoring and

evaluation. Nevertheless, more restrictive provisions on bycatch than some of these

appear warranted. 

Neither the Niue Treaty nor the “Harmonized Minimum Terms and Conditions” as

amended include any reference to requirements for limiting or regulating bycatch in

bilateral fishing access agreements. The fisheries treaty between Pacific island states

and the United States contains no requirements related to bycatch. Although the

t exts of other bilateral agreements on fishing access between Pacific island states and

DWFNs are unavailable, the issue is reportedly not covered in any of these

agreements either.6 6

The minimum terms and conditions for international fishing access agreements,

therefore, should call for specific restrictions on bycatch by each type of fleet covered

in the agreement, and for restrictions that provide incentives for improvement in the

present relatively wasteful fishing methods. The norm regarding bycatch should also

call for specifying mesh sizes for nets used by DWFs, in order to reduce bycatch to below

its present level. The norm should further call for regional fishing organizations to strive

to harmonize their national standards for bycatch limits and for mesh size for each

fishery within the region, seeking common minimum standards based on the

precautionary principle and the best available scientific evidence. 
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6. Adequate monitoring and surveillance of fishing by distant water fleets 

Without adequate monitoring and surveillance, conservation measures written into

fishing access agreements are likely to fail. International norms for fisheries

management agreed in recent years have emphasized the importance of putting

effective systems of monitoring and surveillance of fishing fleets in place. The Code of

Conduct calls for states to “implement effective fisheries monitoring, control,

surveillance, and law enforcement measures including, where appropriate, observer

programmes, inspection schemes, and vessel monitoring systems” (Article 7.7.3). And

the expert consultation on guidelines for responsible fishing called for making

installation of such systems of monitoring and surveillance a condition for licensing,

especially for DWFs.67 The Straddling Stocks Agreement also calls for states to

“implement and enforce conservation and management measures through effective

monitoring, control and surveillance” (Article 5(l)). 

Monitoring and surveillance of fishing fleets operations has been a glaring weakness of

many international fishing access agreements. In the past, monitoring and surveillance

systems have normally included three main components: stationing of official observers

on board the distant water vessels, observation vessels or aircraft patrolling the fishing

zone, and inspection of catch in ports. In recent years, these components have been

complemented by satellite-based electronic systems. 

E U-African fishing agreements have been particularly weak in this regard. Although most

of the EU-African agreements have provisions for observers on board the EU vessels

(Gambia is an exception), the role and status of these observers vary widely. The EU-

Morocco agreement specifies detailed duties, including verification of the logbook and

scientific sampling, but in other agreements, such as those in Senegal and Mauritania,

local crew members are expected to act as observers. In most cases, observers that are

either paid for by the vessel owner or must also fulfil other obligations, lack the necessary

training and independence to carry out the duties of an observer.6 8

Pacific island states included in their multilateral treaty with the United States provision

for an on-board observer programme that is aimed at producing end-o f-trip reports

verifying catch and effort data reported by the vessel, as well as tuna length frequency

data by species. The aim of the programme is to cover 20 per cent of the United States

Treaty Fleet.6 9 It is not clear whether this successful programme has been duplicated in

any of the bilateral agreements negotiated by Pacific island states with other DW F N s .7 0

On-board observer systems must be supplemented by other means. Although the EU-

Morocco agreement provides for implementation of a private satellite tracking system

that continuously monitors fishing effort and geographical restrictions, none of the

other agreements between the EU and African coastal states refer to systems for

surveillance of distant water vessels. Most of the African states that have signed access

agreements with the EU have very little capacity for such surveillance. Morocco, which

has recently contracted to establish a satellite-based vessel monitoring system, appears

to be the only African country that will have a functioning system for monitoring and

surveillance in the near future.71 Guinea-Bissau has only one surveillance ship.

Mauritania is incapable of detecting illegal fishing within its fishing zone.72
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Pacific island states similarly have relatively little in the way of surveillance vessels or

aircraft. As of 1995, Papua New Guinea had four patrol boats, Tonga three, Solomon

Islands and Federated States of Micronesia two, Kiribati, Vanuatu, Cook Islands and

Marshall Islands one, and Tuvalu none. Fortunately, the United States supplemented

these meagre resources with reports from its fleet on unlicensed vessels in the fishing

zones of Pacific island states. Most Pacific island states were completely dependent on

Australia, New Zealand, and France to provide regional fisheries aerial surveillance.

Although this surveillance was a great boost to regional capabilities, it was limited to

about 1,000 hours per year, or about one-ninth of the total yearly hours.73

The limitations on the region’s naval and aerial surveillance capabilities make satellite-

based vessel monitoring systems an obvious choice. As early as its 1987 multilateral

treaty with the United States, the FFA anticipated the eventual establishment of such

a system region-wide, and the agreement included an explicit commitment by the

United States that its fleet would participate in the scheme and install transponders of

a type to be agreed upon later.74 The FFA decided in 1995 to establish such a system in

the future throughout the region.75

Although inspection of catch in ports is another possible element of monitoring and

surveillance strategy, that option is not available for most African coastal states,

because the EU fleet tranships most of its catch at sea. Except for Morocco and Angola,

all Euro-African fishing agreements allow transhipment at sea for all but a small

fraction of the catch. Transhipment at sea normally makes it impossible for coastal

states to verify the catch of DWFs.76 Pacific island states, on the other hand, have

prohibited transhipment at sea except under very stringent conditions in their

agreements with DWFNs. The FFA’s “Harmonized Minimum Terms and Conditions”

requires that foreign fishing vessels “only tranship at the time and port authorized for

transhipment by the licensing country”. Vessels may not tranship at sea under any

circumstances except for the transfer of catch by a licensed group seiner to its licensed

carrier vessel which is in good standing and with 72 hours notice to a licensing

country.77 FFA member countries have reportedly informed Taiwan and the Republic of

Korea that vessels that fail to comply with this de facto prohibition on transhipment at

sea will not be licensed to fish in the region in the future.78

The main problem in ensuring adequate monitoring and surveillance in fishing access

agreements is how to finance the high costs of the necessary capabilities. At present, all

but a relatively small percentage of official EU compensation for fishing access granted

under bilateral agreements is used by coastal states for general budgetary purposes rather

than to pay the costs of fisheries management in general or monitoring and surveillance

of the distant water fleet in particular. The EU provides scientific and technical

assistance to African countries as part of the compensation packages included in

bilateral access agreements, with totals averaging about ECU270,000 annually.7 9

H o w e v e r, this assistance is nearly always set aside to “improve information on the fishery

resources” of the coastal country rather than for management of the fishery itself. 

The specific norm for international fishing access agreements should be that agreements

should specify what steps will be taken by both parties to ensure that systems of

monitoring and surveillance are adequate to detect violations of the agreement and to
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enable the coastal state to ensure that the data it receives from DWFs is accurate. The

norm for bilateral access agreements might also call for official compensation for fishing

access to be earmarked for the financing of increased capability for monitoring and

surveillance and to be used for other purposes only if and when adequate monitoring and

surveillance capabilities have been assured. Furthermore, such official compensation

should be further used for non-fisheries purposes only after the full costs of sustainable

management of the resource have been met.

7. Licence fees in bilateral access agreements sufficient to cover the full social

costs of fishing 

Fishing access agreements should provide for licence fees paid by DWFs that are adequate

to cover the full costs of managing the fishery. The Code of Conduct calls “w h e r e

appropriate, and when possible” for “states and sub-regional or regional fisheries

management organizations and arrangements” to “aim to recover the costs of fisheries

conservation, management and research” (Article 7.7.4). This provision of the code clearly

applies to bilateral or multilateral arrangements for access to fishing grounds by DWFs. 

The principle of full cost recovery in fisheries through access or licence fees is based on

the larger principle that natural resources should not be underpriced, on the grounds

that such underpricing contributes to overexploitation and overconsumption of the

resource. This principle of full internalization of social costs in natural resource pricing

was adopted by the world community in UNCED’s Agenda 21 document. Agenda 21

included commitments to “incorporate environmental costs in the decisions of

producers and consumers, to reverse the tendency to treat the environment as “free

goods” and to pass these costs on to other parts of society, other countries, or to future

generations” (Paragraph 8.31(a)). It also called for states to “move more fully toward

integration of social and environmental costs into economic activities, so that prices

will appropriately reflect scarcity and total value of resources and contribute towards

the prevention of environmental degradation” (Paragraph 8.31(b)). 

Even before UNCED, ministers of the Organisation for Economic Cooperation and

Development adopted a pricing guideline for renewable resources, stating that the

price should cover not only the production costs of the resource itself but the

externalities associated with its production and use and the depletion cost of

excessive short-run consumption.8 0 Since 1992, little progress has been made in

translating the general principle that the full social costs of production should be

internalized into specific policy guidelines for particular natural resource sectors. The

Code of Conduct is the first international agreement that makes reference to the

need for full cost recovery in a natural resource sector, although the link to

internalization of costs is not explicit. 

There is no clearer case of a problem to which the principle of full-cost internalization

applies than the setting of licence fees for marine fisheries. In a model international

agreement on fishing access, the licence fees should be set at levels that cover the full

cost of ensuring that fishing is sustainable. At a minimum that would mean that fishing

fees should cover the costs of fisheries research, fish habitat restoration, adequate

monitoring and surveillance systems to detect and deter violations of fishing
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regulations, and any negative impacts on in-shore, artisanal fisheries from distant water

fishing in the national zone. 

The adequacy of fishing fees required by coastal states from DWFs has been judged

in the past by how much of the commercial value of the catch is captured by the state

from all access payments, including compensation from the DW F N. The percentage

of the commercial value of the catch returned to the coastal state ranges quite

d r a m a t i c a l l y, depending on the region, the agreement, and the species. The

multilateral treaty between the United States and South Pacific states provided more

than 9 per cent of the value of the catch to the coastal states every year during the

1987-1992 period. Bilateral agreements between South Pacific countries and Asian

DWFNs and/or DWFs are supposed to provide 5 per cent of the estimated value of

the catch, but are believed to have provided only 2-3 per cent of the value, because

of under-reporting and non-reporting of catch.8 1 In the Euro-African fishing

agreements, the combination of fishing fees paid by the EU tuna fleet and official

compensation from the EU specifically for access to tuna access amounts to 3-5 per

cent of the commercial value of the catch on average, depending on what

assumptions are made about actual catch. For the EU shrimp trawl fleet, on the other

hand, the total return on access for coastal states averaged 18 per cent of the

commercial value of the catch.8 2

From a conservation viewpoint, however, the adequacy of fishing access fees in

international access agreements depends not on the percentage of the commercial

value of the catch captured by the coastal state, but whether the full social costs of

fishing are covered by the payments made by the DWF itself. If the DWF does not pay

fees sufficient to cover the full costs of managing the exclusive fishing zone sustainably,

the fleet does not internalize those social costs but instead passes them on to the coastal

state population and to future generations worldwide. The result is a distortion in the

allocation of resources and an incentive for overfishing and overconsumption. Such

inadequate fishing access fees have been considered by fisheries economists as an

“implicit subsidy” to the fishing industry.83

In order to gauge the adequacy of the licence fees provided for in an international access

agreement, therefore, it would be necessary to estimate the total costs of sustainable

management of the fishery in question. The largest component of those costs is for

monitoring and surveillance of the activities of DWFs. Monitoring and surveillance is

very expensive. The costs for a country to establish a monitoring and surveillance system

based on patrol boats and aircraft can be US$7.5 million or more, and the annual cost

of running the system is likely to be at least US$1-2 million8 4 and is sometimes much

h i g h e r. The annual cost of managing and protecting the national fishing zone of the

Falkland Islands government, for example, is estimated at US$7.6 million.8 5 And the

Australian government reimburses its states/territories US$1.9 million annually for

foreign-related compliance programmes, in addition to undertaking some federal police

and defence force surveillance activities in its fishing grounds.86

The newer satellite-based technology – the vessel monitoring system – can dramatically

reduce the cost of tracking vessels that are authorized to operate within the fishing

zone. The hardware costs for the shipboard transponders are approximately US$7,500
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per vessel, and US$25,000-50,000 for workstations for tracking the vessels. But for a

developing country, the full cost of establishing such a system, including all planning,

administration, and software can still be in the millions of dollars. Morocco, for

example, paid US$3.5 million for a contract with a private firm to establish the most

technically sophisticated vessel monitoring system in the world.87

M o r e o v e r, the latest satellite-based technologies have to be supplemented by traditional

means in order to prevent unauthorized fishing. The costs of air and naval capabilities

for monitoring can be reduced substantially through regional sharing arrangements.

Even if monitoring, control, and surveillance capabilities are shared by several countries,

h o w e v e r, most developing countries are likely to devote the resources necessary to set up

and maintain such systems only if fisheries access fees are set high enough to recover the

costs over a reasonably short period of time and are earmarked for that purpose. 

Some countries already earn enough from fishing licence fees to finance monitoring and

surveillance systems easily. The Falkland Islands government, for example, earns about

US$40 million annually from the sale of fishing licences, several times more than the

costs of the monitoring and surveillance as well as other management costs.88 A few

countries, including Australia and Cook Islands, have already adopted the practice of

recovering the full costs of monitoring and surveillance of distant water fishing fleets

through access fees.89 And the FFA member states have agreed that they will finance

the establishment of a regional vessel monitoring system through licence fees from tuna

fishing vessels in the region.90

However, licence fees actually paid by the EU fleet for access to African fisheries are in

some cases still too low to recover such costs. In the case of Madagascar, for example,

fishing licences paid for by the EU tuna fleet accounted for only US$240,000 during the

1989-1992 period – only about 4 per cent of the commercial value of the fish catch in

its water (US$14.4 million).91 The EU fleets paid similarly low licence fees in other east

African and Indian Ocean states. 

This is in part because the EU pays most of the costs of access in the form of general

economic development assistance. The Euro-African fishing agreements build in

substantial subsidies to the EU fleet, by replacing as much as 90 per cent of the vessel

owners’ licence fees with official compensation paid directly to the Af r i c a n

government. Since most of the compensation is for general budgetary support, it is not

available specifically for the costs of sustainable management of fisheries, particularly

the costs of monitoring and surveillance. Vessel access fees are further reduced by the

use in the agreements of assumed catch figures that represent significant under-

reporting by vessel owners. The net result of these subsidies has been to underprice the

resource, providing an incentive for overfishing African waters by the EU fleet. African

governments are reluctant to raise the cost of access to the EU fleet, because they

believe that the EU might cancel its agreements with them.92

A model fishing access agreement, therefore, should include a norm that would require

the setting of licence fees to be paid by the DWF at levels that are adequate to cover

the full costs of sustainable management of fisheries, including in particular the costs of

monitoring and surveillance. 
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8. Transparency of bilateral and multilateral access agreements and of data on

their implementation

It has been recognized by recent international fisheries norms that sustainable fisheries

management requires that national and international policy decisions regarding the

management of fisheries should be a matter of public record. The Straddling Stocks

Agreement requires in Article 12.1 that states “shall provide for transparency in the

decision-making process and other activities of subregional and regional fisheries

management organizations and arrangements.” The Code of Conduct refers to this

norm in two places. It provides that “States should, to the extent permitted by national

laws and regulations, ensure that decision-making processes are transparent and

achieve timely solutions to urgent matters” (Article 6.13). It also says that “States and

subregional or regional fisheries management organizations and arrangements should

ensure transparency in the mechanism for fisheries management and in the related

decision-making process” (Article. 7.19). 

These excerpts leave no doubt that the Code of Conduct intended that all major

decisions, both national and international, affecting the management of fisheries,

should be made public in full, including bilateral and multilateral agreements on access

to fisheries by DWFs. An international fishing access agreement is clearly a

“mechanism for fisheries management”, and should be completely transparent.

Decision-making processes regarding fishing access clearly cannot be transparent if the

international agreement that results is kept from the public in the states concerned and

from the international community. It is impossible for organizations of fisherfolk or

other interested non-governmental organizations in a coastal state to participate in

policy discussions pertaining to DWF access to the country’s fisheries if they are not

permitted to know the details of access granted to foreign states, including the terms

and conditions of access. Finally, data on how these agreements have actually been

implemented, including data on fishing capacity applied by the DWFN and fish catch

under the terms of the agreement, should be available to the public. The agreements

reached by the EU and African coastal states have all been published in the journal of

public record, the Official Journal of the European Communities. However, the EU refuses

to make public, data on the catch by the EU fleet in regard to each of its bilateral

agreements with African states, claiming that this information is a commercial secret.93

Bilateral fishing access agreements reached by member states of the FFA with DWFNs

have thus far been declared confidential documents and kept from the public.94 The

non-transparency of data on implementation of EU-African fishing agreements and of

the texts of fishing access agreements in the South Pacific region underlines the

importance of including a specific norm on transparency in a model international

fishing access agreement. 

9. Protecting the rights of artisanal and small-scale fishers and fishworkers to

livelihoods based on their traditional fishing grounds and resources 

The artisanal fisheries sector has a crucial role in the economies and societies of most

countries with which DWFNs have negotiated fishing access agreements. Artisanal
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fisheries provide a very high level of employment for many African countries. In

Senegal, some 250,000 are estimated to gain employment from activities associated

with artisanal fishing. Thus as much as one-sixth of the Senegalese population is

believed to be dependent on this sector. Moreover, the dried, salted and smoked fish

provided by the artisanal sector accounts for most of the protein consumed by coastal

communities in those countries.95

The international community has recently recognized the importance of protecting the

rights and interests of artisanal and small-scale fishers and fishworkers, which have

frequently been infringed upon by industrial fishing fleets. The Straddling Stocks

Agreement provides that, in cooperating in conservation and management measures,

states should take into account “the need to avoid adverse impacts on, and ensure access

to, fisheries by subsistence, small-scale, artisanal and women fishworkers, as well as

indigenous peoples in developing States, particularly small island States” (Article 24.2

(b)). The Code of Conduct went even further: “Recognizing the important contributions

of artisanal and small-scale fisheries to employment, income and food security, States

should appropriately protect the rights of fishers and fishworkers, particularly those

engaged in subsistence, small scale and artisanal fisheries, to a secure and just livelihood,

as well as preferential access, where appropriate, to traditional fishing grounds and

resources in the waters under their national jurisdiction” (Article 6.18).

In order to protect the rights of small-scale, artisanal fishers, bilateral access agreements

must restrict the area in which fishing by DWFs, particularly trawlers, is authorized. A

1996 report from the European Parliament on the EU’s bilateral fisheries agreements noted

that wherever control measures are not included in bilateral agreements, foreign trawlers

often operate within the 12-mile limit of the coastal state’s territorial sea, causing conflicts

with artisanal fisheries and generating complaints from that sector concerning bilateral

agreements. Even with exclusion zones for artisanal fisheries, DWF trawlers have

frequently encroached on the zone, taking more and more of the traditional catch away

from small-scale fishers and forcing them to go into deeper and deeper waters to find fish.9 7

Monitoring and surveillance of DWFs within exclusion zones is obviously an urgent

requirement for protection of artisanal fisheries. 

E U-African fishing agreements generally have specific provisions delimiting the area in

which the EU fleet is permitted to fish. These restrictions vary from one agreement to

another and, in some cases, among fisheries in the same agreement. The agreement with

Guinea-Bissau authorizes fishing by the EU fleet only beyond the 12-mile limit, whereas

the agreement with Côte d’Ivoire allows EU surface longliners, pole and line vessels, and

freezer trawlers to fish up to 6 miles from the coast, and the agreement with Sierra Leone

allows the EU trawlers and demersal longliners to go up to 5 miles from the base lines.

Gambia allows trawlers under 250 gross registered tonnes (GRT) to fish up to 7 miles from

the coast, but allows larger trawlers to fish only beyond the 12-mile limit. The agreement

with Guinea that went into effect in 1996 and expired at the end of 1997 authorized

fishing by the EU fleet up to 10 miles from shore, but the new agreement that went into

effect in 1998 had no provision for an exclusion zone.9 8

The treaty between Pacific island states and the United States does not have a specific

exclusion zone. Instead the text states, “The vessel shall be operated in such a way that
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the activities of traditional and locally based fishermen and fishing vessels are not

disrupted or in any other way adversely affected” (Article 27). This language is far less

effective as a means of protecting the interests of artisanal fishers than provision for an

exclusion zone. 

Although it is difficult to specify precisely what area needs to be reserved for small-

scale, artisanal fisheries, a working document of the European Parliament’s Fisheries

Committee suggested in 1996 that a minimum 12-mile exclusion goal should be the

norm in EU fisheries agreements.99 Such a common minimum standard for an exclusive

zone is worth serious international consideration as a norm for inclusion in a model

international fishing access agreement. 

■ IV. How a Model International Fishing Access Agreement Could Be
Created 

Like the Code of Conduct, a model international fishing access agreement would take

the form of a non-binding instrument. Such a “soft law” instrument could nevertheless

have great weight internationally, despite its voluntary character, because of political

support for the document from major fishing states. It would provide a set of guidelines

for officials negotiating fishing access agreements as well as for those outside

governments to assess the degree to which such agreements are in accord with

international norms. 

A model international fishing access agreement could be created by one of three

possible mechanisms: by publication of the model agreement as a volume in the series

of technical guidelines supplementing the Code of Conduct for Responsible Fisheries;

by inclusion in a revision of the Code of Conduct; by adoption by the Committee on

Fisheries as a “stand-alone” document. 

Publication of the model agreement as a volume in the technical guidelines

supplementing the Code of Conduct 

Publication in the series of technical guidelines relating to the Code of Conduct would

be the easiest way to present a model agreement.100 A set of volumes of technical

guidelines already exists, and it would be relatively easy to add another volume. As a

set of technical guidelines, the model agreement could go into some detail, suggesting

the most practical ways of implementing each norm. However, such a volume would

not have the same political or legal status as a document that is adopted by the FAO.

Inclusion in a revised Code of Conduct 

The Code of Conduct for Responsible Fisheries is a living document that can be revised

by the FAO, through its competent bodies, “taking into account developments in

fisheries as well as reports to the Committee on Fisheries on the implementation of the

code” (Article 4.4). One of the ways in which the Code of Conduct could be revised is

by adding a new section that would address an issue that is now referred to only by

implication in the text: the need for international fishing access agreements that are
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consistent with current fisheries management norms. As demonstrated in the above

discussion, creating such an additional section would require simply the translation of

the more general norms into norms specific to international fishing access agreements. 

One way to initiate the revision of the Code of Conduct would be for the Committee

on Fisheries, in its first report on the implementation of the Code of Conduct, to take

note of the current situation regarding international fishing access agreements in

relation to the general fishery management norms outlined in the code. It could move

to amend the Code of Conduct by adding a set of norms for future fishing access

agreements. This would require the creation of a working group to draft the document. 

Association with the Code of Conduct would give the model agreement a much higher

profile and make it more effective as a means of influencing future negotiations on

bilateral access agreements. But it may well be argued that no new developments have

arisen requiring amendment of the code, and many states may be reluctant to reopen

the code unnecessarily.

Adoption of a model fishing access agreement by the FAO Committee on

Fisheries as a separate agreement

A third alternative is for the FAO Committee on Fisheries to take up the issue of a model

international fishing access agreement – or “code of conduct” for such agreements – as

a “stand-alone” document. This option could give the issue of minimum terms and

conditions for bilateral access agreements much higher status if it were accepted by the

Committee on Fisheries. However, it could prove to be even more difficult to get the

Committee on Fisheries to approve such a “stand-alone” document than to approve

revision of the Code of Conduct, since it would require establishing a whole new process. 
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